


June 28, 2007
Hon. Thomas J. Garland, Chairman 

Tennessee Ethics Commission
SunTrust Bank Bldg. 
201 4th Ave N., Suite 1820 
Nashville, TN  37243
Dear Chairman Garland:

I am writing to formally request two separate but closely related advisory opinions from the Tennessee Ethics Commission concerning the ban on personal contributions by registered lobbyists to members of the State’s legislative and executive branches.  In 2006, I verbally received conflicting opinions from State officials on this particular matter.

Specifically, I am requesting the following:  First, does the statute purport to apply to personal contributions by a registered lobbyist to an official – for instance a member of the General Assembly or the incumbent Governor– who is running for a federal office such as Congress, the U.S. Senate, or President?  Second, does the statute purport to apply to personal contributions by a registered lobbyist to such an official if he is running for a county or city office?

As you consider this matter, please allow me to comment that, while the prohibition of personal contributions by lobbyists to candidates running for the General Assembly or for Governor is clearly mandated by the statute, the contributions which are the subject of my inquiry may not be.  In my view, the following issues should be included in your deliberations:
· Can a State statute add additional requirements or prohibitions to federal law?  In other words, wouldn’t federal law and regulation governing contributions to federal candidates pre-empt the State’s statute?
· Is there a question of equal protection?  If a lobbyist can legally contribute to a candidate for Congress or for Mayor who is not a sitting member of the General Assembly, but cannot contribute to a candidate in the same contest who is, wouldn’t that be an unfair and unconstitutional application of the law?

· In general, does the statute govern personal contributions by lobbyists only to campaigns of candidates for specific State offices (General Assembly and Governor), or does the statute govern personal contributions by lobbyists to any campaigns of individuals who happen to hold a state office?  That fact that the statute prohibits contributions to both incumbents and challengers for seats in the General Assembly or for Governor suggests the former. Yet, the statute certainly does not pretend to prohibit any personal contribution by a lobbyist to any candidate in a federal or local election, even if a sitting state official is one of the contenders.
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I realize that these are fine distinctions, but I genuinely believe that the legal theories governing federal pre-emption and equal protection need to be carefully considered.  It may be that the General Assembly will need to clarify its intent or that the courts will have to make the ultimate judgment, but your advisory opinions would be helpful.
Thank you in advance for your attention to this request.

Sincerely,

Bill Mason

Executive Director
Tennessee Citizen Action 

cc:
Mr. Bruce A. Androphy, Executive Director, Tennessee Ethics Commission
        
Hon. Joe Haynes, Chairman, Senate Ethics Committee


Hon. Gary Odom, Chairman, House Ethics Committee
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